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EXAMINING THE BACKLOG AND THE
U.S. DEPARTMENT OF VETERANS AFFAIRS’
CLAIMS PROCESSING SYSTEM

THURSDAY, FEBRUARY 14, 2008

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
SUBCOMMITTEE ON DISABILITY ASSISTANCE
AND MEMORIAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:15 p.m., in Room
340, Cannon House Office Building, Hon. John J. Hall [Chairman
of the Subcommittee] presiding.

Present: Representatives Hall and Lamborn.

OPENING STATEMENT OF CHAIRMAN HALL

Mr. HALL. Please forgive the delay. Once again, thank you all for
being here. The Committee on Veterans’ Affairs, Subcommittee on
Disability Assistance and Memorial Affairs, hearing on examining
the U.S. Department of Veterans Affairs’ (VA’s) claims processing
system will come to order.

Would everyone please rise for the Pledge of Allegiance.

[Pledge of Allegiance.]

Mr. HALL. Thank you.

Today we are here to examine the VA’s claims processing sys-
tems and its attendant disability claims backlog. There are many
areas to explore when trying to determine why the disability claims
backlog has reached the point of unmanageability and why this is
the second time in a 7 year time period that we have reached this
crisis point.

From 2002 to 2007, the disability claims backlog has risen from
about 250,000 to nearly 650,000. During the same time period, the
Veterans Benefits Administration (VBA) consistently missed its
performance targets on nearly all compensation and pension (C&P)
claims processing fronts.

These failures engender many questions about the complexity of
the system the VA has created and the model upon which it is
built.

One of my leading questions concerns the effectiveness of the
Claims Processing Improvement (CPI) model regards its suitability
to establish meaningful accountability parameters to eliminate the
claims backlog and accurately process claims. Thus far, none of the
VA’s own benchmarks have improved since the CPI implementa-
tion and I find this fact disturbing.

o))
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Moreover, it seems as if the failure is not necessarily with the
system itself, but with the execution of the processes that are sup-
posed to be reinforced with transparent and highly visible account-
ability measures to make it work.

As outlined by the 2001 report of the VA Claims Processing Task
Force led by Daniel L. Cooper, now VA Under Secretary for Bene-
fits, “Accountability includes not only the proposition that a leader
is responsible for the actions of the group, but also is accountable
for the results of those actions or inactions. This single attribute
is the most serious deficiency in the VBA organization.”

At the time, Mr. Cooper was referring to VBA’s then failed
claims processing system, SDN. I think many of those who testify
today will concur that these same observations could apply both to
today’s VBA organization and its claims processing system model,
CPIL.

One can only wonder where the accountability is in a work credit
system whose only meaningful measure is productivity and where
quality seems to be an afterthought.

Only about 2 percent of all claims are checked for quality and
one in ten claims is processed incorrectly. This error rate is unac-
ceptable and indicates that VA needs to improve its training regi-
mens to ensure uniformity across Regional Offices (ROs) and that
highly qualified individuals are processing and adjudicating claims.

Further, I ask why bonuses are consistently paid to managers at
both the Regional and Central offices while claims languish. I want
VA management to adopt this principle: Be accountable for the
backlog, do not pay yourselves anything extra until the veterans
are paid.

I know that VA contends that all of its inventory is not back-
logged, but try selling these semantics to veterans waiting 183 days
and longer for decisions on their claims.

From the Subcommittee’s standpoint, based on the VA’s current
performance, most of the disability claims in its inventory are even-
tually going to become a part of those claims pending longer than
VA’s target of 145 days for claims processing. Hence, they will be-
come part of the backlog.

Moreover, the Subcommittee does not consider as progress an in-
crease in the time needed to process a claim from 177 days in 2006
to 183 days in 2007 accompanied by an increase in the VBA’s tar-
get performance days for processing claims from 125 days up to 145
days during the same time period.

It is interesting that moving the goal from 125 days to 145 days
is actually a greater increase than the increase in the backlog from
177 to 183 days.

VA should not conceive of moving its targets to compensate for
its poor performance. I am confounded by these actions and would
like an explanation and so would our veterans.

I am encouraged that some of the numbers from VA’s fiscal year
2009 budget indicated a 19 percent increase in VBA information
technology (IT) funding to support efforts to move to a paperless
claims environment and increased funding for VETSNET. While
technological improvements alone will not solve the backlog prob-
lem, they are clearly critical to the solution.
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I am also anxious to see the results of IBM’s study of the VBA’s
business processes involved with adjudicating a claim. This type of
review is long overdue.

I am also encouraged to see that VA is requesting more money
to add 703 full-time employees (FTE), yet I am aware that you
have been unable to maximize the performance of the record num-
ber of 3,100 FTEs that this Congress ensured you received during
the last two funding cycles.

Let us be very clear. This is not just a people problem and add-
ing more people to a broken system cannot be the only answer to
vanquishing the claims backlog and improving processing times. To
date, this single-minded approach has proven unsuccessful.

I think the major faulty premise in this system is that the VA
behaves as if it is only accountable to meet the numerical targets
it sets and that Congress tacitly approves. But I want to reinforce
to you that you are actually supposed to be accountable to the vet-
eran who has borne the battle, to his widow, and to his orphan.

I believe we need to refocus and refine our Nation’s claims proc-
essing system to make it accountable to producing better outcomes
for our veterans, their families, and survivors.

I thank the witnesses on the first three panels for their thought-
ful, solution-oriented testimonies. I hear the frustration in your
statements and I look forward to working with you and with the
Ranking Member and other Members of this Committee on ways
to implement the workable solutions many of you offer.

I know that the backlog has taken on a life of its own. However,
it is not bigger than the collective will we will devote to eliminating
it and to honing a claims processing system that is veteran-focused,
not process-focused.

Last, I know that VA cannot be pleased with its current dis-
ability claims processing performance and I look forward to hearing
VBA'’s strategic plan for addressing these concerns.

Secretary Peake has highlighted this issue as one of his top pri-
orities and I hope VA sees Congress as a friend and not a foe in
helping to correct the shortfalls in the disability claims processing
system.

I believe that just as the Veterans Health Administration (VHA)
experienced a revolutionary transformation, it is well time to think
of devoting the same type of resources into transforming the VBA.
It is time for a paradigm shift.

Our veterans deserve the benefit of our collective resources to en-
sure that this process is a world-class, 21st century model that re-
flects their priceless sacrifice for our Nation.

And I would ask that the article from CQ Weekly entitled
“Wounded Vets, Broken System,” April 30, 2007, issue be entered
into the record without objection. Without hearing any, so ordered.

[The prepared statement of Chairman Hall appears on p. 56, and
the article referenced, “Wounded Vets, Broken System,” CQ Week-
ly, April 30, 2007, by Patrick Yoest and Rebecca Adams, appears
on p. 119.]

Mr. HALL. Thank you very much. I would yield now to Ranking
Member Lamborn for his opening statement.
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OPENING STATEMENT OF HON. DOUG LAMBORN

Mr. LAMBORN. Thank you, Mr. Chairman, for yielding. I look for-
ward to hearing our witnesses’ testimony on how we might address
the challenges and opportunities facing VA’s compensation and
pension service.

In fiscal year 2007, compensation and pension service commonly
referred to as C&P performed more than 838,000 rating decisions.
C&P also performed nearly 582,000 claims actions that did not re-
quire rating decisions.

Yet, despite this tremendous volume of work accomplished, C&P
finds itself behind in its struggle to overcome the steady accumula-
tion of claims awaiting action. An array of reasons contributes to
this frustrating trend and our witnesses outlined a number of them
in their written statements.

Foremost among them will be that VA place more emphasis on
accuracy and less on speed. Rating decisions must be done right
the first time. I wholeheartedly agree.

But as much as we may ponder and discuss solutions to the mul-
titude of underlying problems, I think we all realize that the time
has arrived for a reasonable, yet fundamentally different approach
to thekproblem. If we continue to merely tread water, we are going
to sink.

As my Subcommittee colleagues are aware, I have long been an
advocate for major reform with regard to the use of information
technology. I am heartened to know that they concur with my per-
spective that it is well past time for VA to embrace IT as a remedy
to an outdated paper-based system. VA should be on the forefront
gf technology in the disability benefits arena and I believe it can

e.

Not too long ago, VA’s healthcare system was so poor, it was the
subject of derision in movies such as Born on The Fourth of July.
Now, though, VA healthcare is the subject of emulation among a
number of high-quality medical models.

I believe that VA can make a similar improvement on the bene-
fits side of the Department. We must be open to considering new
ideas, especially in the area of IT, and not be bound by narrow
paradigms.

I invite the Members of the Subcommittee, the veterans groups,
and others to offer suggestions that will improve the process for
our future veterans.

Thank you, Mr. Chairman, and I yield back.

[The prepared statement of Congressman Lamborn appears on
p. 57.]

Mr. HALL. Thank you, Congressman Lamborn.

I would like to welcome all of our panelists testifying before the
Subcommittee today and remind our panelists that your complete
written statements have been made part of the hearing record.

Please limit your remarks so that we may have sufficient time
for ffqllow-up questions once everyone has had the opportunity to
testify.

Joining us on our first panel is Ms. Joyce McMahon, Managing
Director, Center for Health Research and Policy, CNA Corporation;
Mr. Michael McGeary, Senior Program Officer and Study Director
for the Committee on Medical Evaluation of the Veterans for Dis-
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ability Benefits, Board on Military and Veterans Health of the In-
stitute of Medicine; and Mr. Daniel Bertoni, Director of Education,
Workforce, and Income Security of the U.S. Government Account-
ability Office (GAO).
If the panelists would come to the table, please. We welcome you.
And, Ms. McMahon you are recognized for 5 minutes.

STATEMENTS OF JOYCE McMAHON, PH.D., MANAGING DIREC-
TOR, CENTER FOR HEALTH RESEARCH AND POLICY, CEN-
TER FOR NAVAL ANALYSES (CNA) CORPORATION, ALEXAN-
DRIA, VA; MICHAEL McGEARY, SENIOR PROGRAM OFFICER
AND STUDY DIRECTOR, COMMITTEE ON MEDICAL EVALUA-
TION OF VETERANS FOR DISABILITY BENEFITS, BOARD ON
MILITARY AND VETERANS HEALTH, INSTITUTE OF MEDI-
CINE, THE NATIONAL ACADEMIES; AND DANIEL BERTONI,
DIRECTOR, EDUCATION, WORKFORCE, AND INCOME SECU-
RITY, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

STATEMENT OF JOYCE McMAHON, PH.D.

Ms. McMAHON. Thank you.

Chairman Hall, Representative Lamborn, distinguished Mem-
bers, I appreciate the opportunity to testify before the House Sub-
committee on Disability Assistance and Memorial Affairs today on
the subject of the VA’s claims processing system.

The testimony I am giving is based on findings and our final re-
port for the Veterans’ Disability Benefits Commission (VDBC). In
the written testimony I have provided, there is a website link that
can provide a full copy of that report.

I am going to summarize from the testimony that we have that
is pertinent to the topic of examining the backlog and the VA’s
claims processing system.

In particular, there were two parts of our study that relate to
these issues. We did an evaluation that compared the VA Disability
Compensation Program to other Federal disability programs, look-
ing at the claims process.

We also conducted surveys of both raters and Veterans Service
Organizations (VSOs) to determine how they felt about the rating
process and their ability to work with the claims system.

I am first going to mention briefly some of the comparisons we
did across the other Federal disability programs. We looked at So-
cial Security disability income, the Supplemental Security Income,
workers’ compensation, the disability retirement under the Federal
employee system, and U.S. Department of Defense’s (DoD’s) dis-
ability evaluation system.

Our strategy was to look at literature reviews, reports from GAO,
congressional testimony, Office of Inspector General (OIG) reports,
and interviews with various officials at all of these programs.

We found two difficulties in terms of making these comparisons,
the first of which is there is generally a lack of formal evaluation
of the effectiveness of specific practices for the non-VA programs.
That limited our ability to make direct head-to-head comparisons
of methods.

In addition, there are different goals and structures and proce-
dures and claims requirements across the programs. In particular,
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the VA system has a great deal of complexity required for the eval-
uation process, more complexity than may be required for some of
these other programs.

To be specific, there is a requirement that the VA disability be
a service-connected disability, and multiple VA disabilities are ex-
amined. Each disability has to be assessed for a degree of disability
to determine an overall disability compensation that is appropriate
for the individual.

In particular, the age of claim is an important issue, because the
initial disabling event may have occurred years prior to the claim
being filed, meaning that the documentation that is provided is old
and may have to be requested from DoD. The evidence may have
to be resurrected, from old files. So the evidence that is needed to
apply to the claim may not, in fact, be very current and this adds
to the problem of resolving claims quickly.

We looked at several metrics including timeliness, accuracy, con-
sistency, training issues, and staff turnover. The one that was the
most striking was the timeliness issue, in that the VA claims proc-
ess takes a much longer time to complete than is the case for the
other programs.

In part, this may be due to the complex issues that the VA has
to deal with in terms of the determination process, but we think
that one suggestion that was offered by GAO has tremendous
merit. GAO suggested that the VA should look at desegregating the
process of the claim so that it can be determined which stages of
the claims process contribute most to the total processing time.

In other words, we do not know why it takes as many days as
it does. We do not know enough about where the bottlenecks occur.
Is it a problem with retrieving old paperwork? Is it getting input
from DoD? Is it based on the issue of trying to do medical and clin-
ical assessments? So we think it would be very helpful to look at
that process more closely.

I would like to turn now to the discussion of the rating officials,
both the VBA rating officials and the accredited Veteran Service
Officers in terms of the surveys that we did. These are the first-
line people that deal with the claims processing, either doing the
claims processing or assisting individuals with the claims proc-
essing.

We prepared surveys for each group that were related as parallel
as possible so we could ask pretty much the same questions from
both groups of people and get their separate opinions. We focused
on the challenges in the benefits determination and claims rating
process and the raters’ perspectives on their performance.

We asked raters to identify their three top challenges, for exam-
ple, what kind of training they had that they thought made them
very effective, what kind of resources were good to help them make
the claims decisions, what types of claims were most difficult to
process, and what resources would help them do a better job.

In general, the finding was that the overall determination proc-
ess is difficult to use and, in particular, the VSOs reported that
most veterans and survivors find it difficult to understand the de-
termination process, difficult to navigate through the steps, and
difficult to provide the needed evidence.
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Both raters and VSOs agree that veterans have unrealistic ex-
pectations about the process and I think that means unrealistic in
terms of what they can do to help the veterans get through the
claims process more quickly. That is how the raters perceived it.

Particular things that we found from these surveys include the
following: more clinical input would be helpful, especially from phy-
sicians and mental health professionals. The claims processes are
viewed as being complex and getting more complex over time. And
obviously, the more complex the condition that has to be consid-
gred, the more time it takes to do an accurate job on getting that

one.

Some types of disabilities were identified as being more difficult
to assess than others. In particular, rating mental claims is consid-
ered to be much more problematic than rating physical condition
claims. Again, in particular, Post Traumatic Stress Disorder
(PTSD) was singled out as requiring more judgment and subjec-
tivity and being much more difficult and time consuming compared
to physical claims. Both groups agreed.

Mr. HALL. Could you summarize, please?

Ms. McMAHON. Yes, I can.

Among physical disabilities, neurological, musculoskeletal and
sense organs were more difficult than the other physical disabilities
to rate. It is not just a matter of training, but years of experience
on the job that makes raters more confident. And, in particular,
both the raters and VSOs believed that the claims rating process
generally arrives at the fair and right decisions for veterans.

Thank you.

[The prepared statement of Ms. McMahon appears on p. 58.]

Mr. HALL. Thank you very much, and to remind all of our wit-
nesses, your full statements have been entered into the record.

Mr. McGeary, you are now recognized for 5 minutes.

STATEMENT OF MICHAEL McGEARY

Mr. McGEARY. Good afternoon, Mr. Chairman, Members of the
Committee.

As the Chairman indicated, I was the Staff Director for the Insti-
tute of Medicine’s Committee on Medical Evaluation of Veterans
for Disability Benefits, which produced the report called, “A 21st
Century System for Evaluating Veterans for Disability Benefits,”
last June. The Committee was established at the request of the
Veterans’ Disability Benefits Commission and it was funded by VA.

In this report, the Committee assessed the medical criteria and
processes used by VA to determine the degree of disability of serv-
ice-connected veterans. The Committee did not, however, assess the
nonmedical aspects of the claims process. So the report does not ad-
dlress all the factors that might affect the timeliness of decisions on
claims.

The Committee did not, for example, evaluate the adequacy of
staffing nor the capacity of VA’s management information systems.
Rather, the main focus of the report is on the medical criteria VA
uses to assess degree of disability, which are embodied in the VA’s
schedule for rating disability.

Dr. Lonnie Bristow, the Chairman of the Committee, is sched-
uled to testify before you on the rating schedule on February 26.
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I am here today to review the part of the report in Chapter 5 which
focuses on the two steps in the claims process that are medically
based, namely, the medical examination step and the rating step.

My written testimony contains statistics on timeliness, accuracy,
and consistency of decisions in recent years, which I will not repeat
here other than to note that, despite improvements of the time it
takes to resolve claims, it is long and the number of pending claims
is still large.

The Committee made several recommendations to improve the
medical examination process and several more to improve the rat-
ing process. These recommendations were primarily aimed at im-
proving the quality of the medical evidence and rating decisions
rather than speeding the claims process. But two of the Commit-
tee’s recommendations promise to get faster as well as better deci-
sions.

First, VA has developed standardized online protocols or tem-
plates for documenting the most common disability examinations.
VA has conducted studies which indicate that examinations using
these templates are not only higher in quality, but reported more
quickly, 7 to 17 days more quickly than traditional transcribed re-
ports.

However, the Committee noted that the use of these templates
is voluntary and the rate of use is low, although growing. And the
Committee recommends, therefore, that the use of the templates be
made mandatory.

Second——

Mr. HALL. Excuse me, Mr. McGeary. I am going to ask you, if
you would, to pause right there and take a quick recess while we
run across the street and vote and come back again.

Mr. MCGEARY. Yes, sir.

[Recess.]

Mr. HALL. The hearing of the Subcommittee is back in session.
Please continue Mr. McGeary.

Mr. McGEARY. Okay. Second, the Committee found that raters
should have quicker access to medical expertise. And you just
heard from Ms. McMahon that the raters report the need for more
medical information to use.

The raters are not medical professionals. If they have a question
about the meaning of a test result or if the evidence is inconclusive,
they have to refer the case back to the C&P examiners in the Vet-
erans Health Administration, which adds time or, to save time,
they can determine a rating based on incomplete information,
which is obviously not desirable.

The Committee recommends, therefore, that VA have medical
consultants readily available to the raters in the Regional Offices.
This does not mean having a medical consultant in every Regional
Office, because with modern communications technology, VBA med-
ical consultants could be in a national or in Regional centers.

This recommendation that VBA have its own medical consultants
would require congressional action because the U.S. Court of Ap-
peals for Veterans Claims has barred the participation of physi-
cians in adjudicating claims.
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The Committee believes that the Court’s decision was based on
a misunderstanding of the role of physicians in adjudication, which
is different from the role of a treating physician.

All other major disability programs, for example, Social Security,
DoD’s disability evaluation process, “The Federal Employee Com-
pensation Act” Program, Civil Service Disability Retirement Pro-
gram, either have physicians participating in the adjudication deci-
sion or have medical experts readily available to review and dis-
cuss claims with the lay disability raters.

So the Committee concluded that adoption of these recommenda-
tions, that the templates be made mandatory, and that VBA have
medical consultants for raters, would, among other results, possibly
improve the timeliness of the decisions.

And this concludes my remarks. Thank you for the opportunity
to testify, and I would be happy to address any questions.

[The prepared statement of Mr. McGeary appears on p. 63.]

STATEMENT OF DANIEL BERTONI

Mr. BERTONI. Good afternoon. I am pleased to participate in this
discussion of the Department of Veterans Affairs’ disability claims
process.

Last year, VA provided $36 billion in benefits to nearly four mil-
lion recipients. For years, VA’s disability program has been plagued
by untimely processes, large backlogs, and error-prone decisions. It
will be further strained as more Operation Iraqi Freedom (OIF)
and Operation Enduring Freedom (OEF) veterans seek benefits in
the coming years.

In 2003, we at GAO designated VA’s disability program high risk
because it was based on outmoded concepts and continued to expe-
rience management and operational problems. Since that time, we
have issued numerous reports with recommendations for change.

Today I will briefly highlight three areas, service delivery chal-
lenges facing VA, actions taken to improve performance, and areas
where fundamental reform is needed.

In summary, VA continues to experience service delivery chal-
lenges. Over the past 4 years, pending ratings-related claims in-
creased over 50 percent to nearly 400,000. Claims pending longer
than 6 months have more than doubled to over 100,000.

The time required to resolve appeals is also problematic with a
current average processing time of almost 700 days. And VA also
faces challenges ensuring that its decisions are accurate and con-
sistent.

VA has taken steps to expedite and improve claims processing
such as increasing staff overtime, using retired staff to provide
training and claims assistance, shifting workloads to offices with
excess capacity, and establishing special teams to prioritize claims
for aged veterans as well as returning OIF and OEF veterans.

VA’s 2009 budget funds nearly 11,000 claims processing staff, an
increase of 2,600 positions, with 32 percent over fiscal year 2007.

While VA acknowledges some temporary declines in productivity
until new staff are trained and gain experience, it expects produc-
tivity to ultimately increase.

Despite these assertions, we are concerned that incorporating a
large number of new staff into the claims process will likely
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present substantial human capital challenges relative to hiring,
training, and deployment of new personnel.

And even if staffing levels increase, other actions are needed to
improve productivity. To that end, VA has continued to expand the
number of benefits delivery at discharge (BDD) sites where service-
members can apply for benefits prior to discharge and receive expe-
dited claims processing.

To improve decisional accuracy and consistency, VA has begun to
enhance its quality assurance processes and develop baseline data
to monitor decisional variances, especially for PTSD and other
brain injury claims.

Finally, to address longstanding systemic weaknesses, VA and
the Department of Defense are piloting a joint disability evaluation
system whereby VA performs a single medical exam, rates the dis-
abilities of active-duty servicemembers. This pilot intends to
streamline the confusing dual DoD and VA disability systems and
ultimately expedite claims processing.

Despite VA’s efforts, several factors may impede progress. Claims
have increased steadily from about 579,000 at the start of this dec-
ade to 838,000 last year. And VA predicts that the current war will
place a further strain on operations.

Court decisions are requiring VA to assist veterans in developing
claims. They have also expanded workloads. Increased outreach
and additional laws and regulations creating new presumptions of
service-connected disabilities have added to the volume of claims.
Caseload complexity has also increased as more veterans claim
multiple disabilities. Thus, continuing to explore new ways to work
smarter and more efficiently is essential to increasing VA’s produc-
tivity.

Going forward, significant program improvements may lie in
more fundamental reform. We have noted that VA’s programs do
not reflect the current state of science, medicine, technology, and
the national economy, which has moved away from manufacturing
jobs to service and knowledge-based employment. Thus, VA’s rating
criteria and support services have lagged behind modern concepts
of disability and early intervention.

The Veterans’ Disability Benefits Commission has recommended
that VA’s entire rating schedule be updated starting with PTSD,
Traumatic Brain Injury (TBI), and other signature disabilities of
the current war.

The Dole-Shalala Commission also noted that the current sched-
ule does not sufficiently acknowledge injuries that are new or for
which diagnostic criteria are changing rapidly. This is an area of
concern to us also.

Finally, we reported that VA’s field structure may impede effi-
cient operations. Despite limited ad hoc efforts to consolidate some
processes and workloads at VA’s 57 offices, claims processing re-
mains unchanged and continues to experience large performance
variations.

VA must take a more strategic approach to determining the ap-
propriate structure and division of labor among its field locations.

In conclusion, reexamining claims processing challenges and im-
plementing viable solutions for reform is difficult. However, recent
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studies have laid the groundwork to help VA better align its pro-
grams with modern concepts of disability.

It is imperative that VA thoughtfully assess the range of options
and their potential effects and continue to look for other reforms
to further improve its disability programs into the 21st century.

This concludes my statement. I am happy to answer any ques-
tions that you may have. Thank you.

[The prepared statement of Mr. Bertoni appears on p. 65.]

Mr. HALL. Ladies and gentlemen, thank you for your attention.
We are in the middle of a stack of votes. There are five votes re-
maining, 5-minute votes supposedly. Each one is 5 nominally. So
you are still talking about somewhere in the neighborhood of prob-
ably 40 minutes or so.

I apologize. I cannot control the vote schedule. But I will be back
and hopefully the Ranking Member will be back as well and we
will proceed. Thank you for your patience. You are excused again.

I am officially putting this hearing in recess.

[Recess.]

Mr. HALL. The hearing of the Subcommittee is back in session.
There is a privileged motion being discussed on the floor right now
that could take anywhere from 1 to 50 minutes or so. I am not sure
what is going to happen. We are going to try to move as much as
we can through the business at hand today.

So let me ask some questions of our first panelists. And thank
you for your patience.

Ms. McMahon, it seems that the bulk of the time, 111 days, ac-
cording to the VDBC, is taken during the development stage of
claims processing, most of which involves acquisition of medical
records and a medical examination of a veteran by the VA or its
contractor.

Your report to the VDBC also highlights how raters indicated
that obtaining needed evidence and the insufficiency of medical ex-
aminations was a serious challenge given the time constraints.

During your analysis and comparison of disability programs, did
you find that these programs allow the admission of independent
outside examinations and, if not, how does it work in the other dis-
ability systems?

Ms. McMAHON. Well, I think that it does allow an independent
examination. Although when we talked to the raters, they indi-
cated that they would appreciate more of that evidence to help
them make their decisions. They did not think they received
enough of that information.

So they have pointed out they wanted more information from cli-
nicians, outside physicians, medical rehabilitation people, and ma-
terial of this nature to help them with the decision process and
that was a lack in the overall process.

We are not in a position at CNA, as we are not clinicians, to
make recommendations regarding the specific processes that these
VA raters do or the other programs do with regard to how they
take in their medical evidence. That is a little bit beyond my pur-
view.

Mr. HaLL. Okay. Thank you.

In your testimony, you mentioned that your survey results indi-
cated that many raters and VSOs see claims with mental disorder



12

problems or issues, especially PTSD, as requiring more judgment
and subjectivity than claims of physical conditions.

We know from previous hearings before the Subcommittee that
there is a tremendous variance between ROs on these claims.

Do you have recommendations for improving the consistency of
the outcomes for veterans filing these types of claims and how do
you think we can make these determinations less subjective?

Ms. MCMAHON. One way to make it less subjective would be to
rely more on medical testimony. I would say again not as a medical
person myself, this is basically what I have been told, that one way
to do this would be to have an actual one-on-one assessment medi-
cally that would lay out the characteristics of the person’s case and
make a medical recommendation. This is time consuming but it
would probably be something that would be helpful.

The issue of consistency across ROs can be dealt with, but it also
takes the process further away from the individual person. For ex-
ample, suppose you consolidated certain types of claims into a spec-
ified office. Perhaps it might be that all of the PTSD claims would
go to a certain office with raters that were specializing in PTSD
claims. You would probably get more consistency. But then you are
taking the claim away from the individual Regional Office and from
the individual veteran that is talking directly to a claims represent-
ative.

So you have a problem in the sense that you can try to specialize
some types of claims, perhaps not just PTSD, but neurological
claims also, so they are reviewed by certain types of raters, but
then you may move away from the process of dealing with claims
in an individual RO to some extent.

Mr. HALL. Thank you.

Mr. McGeary, would you please elaborate on your recommenda-
tion that VA should implement mandatory use of interactive online
versions of the VA examination worksheets? How does this process
work now and how could this change affect the processing times for
rating claims?

Mr. MCGEARY. VA first started working on the medical exams in
the mid-1990s and they developed standard worksheets. They
worked up a large number, I think 50 plus worksheets for the most
common conditions, for clinicians to use in conducting the C&P
exams and in reporting them.

And then they went the next step, which is to develop them into
an on-line interactive system. The idea here was that the template
would indicate what information was needed. It would provide
standardized input, structured and so forth, and would also make
sure that everything that was needed would be answered.

And they have been working on developing these templates. They
are, I believe at this point, rolled out nationally, but they are not
mandatory yet. The Committee thought that they should make
them mandatory because VA’s own studies show that it improves
the quality of the exam, at least in terms of making sure that the
information that is asked for is provided and that it is also faster.

I believe the average time for a Regional Office to get an exam-
ination report is about 30 to 35 days. And they found that using
some of these templates would save 7 to 17 days. That was a cou-
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ple of years ago. I am not sure whether they have looked at this
lately.

That is why I highlighted this particular recommendation as
something that would presumably result in better medical evidence
and also shorten the turnaround for doing the exams.

Mr. HALL. Thank you.

Can you provide more detail on your recommendation that raters
should have better access to medical expertise, such as having
medical consultants in a National or Regional Office which raters
would be able to confer with on the tough cases?

Currently it does not happen with most ROs, but I believe it
used to be the case that doctors or medical experts were available
to raters for medical advice.

Mr. MCGEARY. Yes, sir. In the 1920s, when VA started the com-
pensation program, they had rating boards and there would be a
medical person on the board. They also would have a vocational
person and a legal person.

When you fast forward to when the U.S. Court of Appeals for
Veterans Claims was established, the court began to issue cases in
which they were putting a pretty high standard on using doctors
in these decisions. So basically, VA dropped having physicians on
the rating boards and at the VBA as well.

We looked at the other disability programs as CNA did and
found that VA is unique in this regard, that the other programs ei-
ther have medical advisors or they actually have physician adju-
dicators.

[Mr. McGreary subsequently provided the following information:]

The Committee’s recommendation that VBA have medical consultants for
raters should reduce the number of times a case must be returned to the

Veterans Health Administration and thus save time spent deciding these
cases.

Mr. HALL. Thank you, Mr. McGeary.

Mr. Bertoni, in your written testimony, you note that the VA con-
tinues to fall short on its quality assurance program to assess rat-
ing accuracy. In fact, by VA’s own numbers, one out of every ten
cases is adjudicated incorrectly. Many of today’s witnesses will tes-
tify that it may even be higher than that, closer to three in ten.

Would you please describe your observations of the VA’s System-
atic Technical Accuracy and Review Program (STAR) and provide
any thoughts on how it might be improved?

Mr. BERTONI. Certainly. We have not done an in-depth analysis
of the STAR system for some time. I guess the bottom line was that
our concern with STAR was that the level and depth of their sam-
pling perhaps at times has been insufficient to generalize and to
sort of drill down into the root causes of some of the issues for the
inconsistencies and inaccuracies.

To rectify that, I think you really need to look at sampling meth-
odology, your approach, whether you are actually sampling enough
cases and your methodology for doing that is going to give you a
reasonable assurance that this is or is not a true soft spot or bottle-
neck in the system or quality assurance issue. And that has been
our concern with the STAR system.
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Mr. HALL. You also mentioned that VA may need to look at more
fundamental reforms for improving its disability program in the
long term.

Do you have any specific closing thoughts on that matter?

For instance, we will hear later today from the VA about its IT
improvements and plans, something that Congressman Lamborn
and I have been advocating.

Could you comment on what role you think technology might
play and whether it is the panacea?

Mr. BERTONI. Absolutely. You know, technology is not the pan-
acea, but it can make everyone’s life more pleasant and result in
more accurate and more consistent decisions.

I think before you talk about technology, I think you really need
to, as I always say, to follow the process, to really understand the
weak points, the bottlenecks, the parts of the process that really do
call for reengineering.

Once you have done your due diligence and done that analysis,
then you should write the system requirements that you need to
write and build your systems around the new reengineered, more
efficient system. And at the end of the day, you will end up with
a more effective process.

I think what happens so many times at Federal programs, and
we have seen it before, is agencies will take existing manual or in-
efficient processes and just embalm them into the new technology.
And what you have is new technology that are simply built around
faulty processes and techniques.

So that is the issue. You really need to look at reengineering the
process, defining the system you want to use for that process, and
building a system around it.

Mr. HALL. Thank you.

You highlight in your testimony how the complexity of claims is
adding significantly to the challenges that the VA is facing in get-
ting rid of its claims backlog and in decreasing processing times.

In fact, VA reported that the number of cases with eight or more
disabilities increased from 21,800 to 58,500 between the years of
2000 and 2007.

Given your familiarity with the VA and its team and workflow
concept instituted under CPI, would you say that its claims proc-
essing model is equipped to or flexible enough to handle this dy-
namic of claims complexity given that the claims processing times
and the backlog have worsened?

Mr. BERTONI. I probably cannot talk specifically as to whether
the current model would be sufficient or not. We have not done the
drill or done the analysis on the claims processing model that we
probably should do in the near future.

I was just talking to someone on your staff earlier that it is prob-
ably a good time for us to go in and do a top-to-bottom review of
the claims processing structure to get a sense of where the soft
spots are, where the problems are and have a better sense of that.

But in terms of the multiple impairments, I think in general, any
time you have increasing complexity in a case, you want to make
sure you have the most streamlined, efficient, effective process in
place that is going to allow you to address that.
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Complexity is not going to go away. We have an aging bene-
ficiary cohort. We have people coming in with some very complex
impairments, especially the OIF/OEF veterans coming in with
some TBI and other serious brain injuries, that and many other
body systems are going to be affected.

So I think I do not know exactly whether the current system is
equipped to handle those impairments. But to the extent that it is
not, it could be problematic and we would need to go in and really
look at that and we have not.

Mr. HALL. Thank you, Mr. Bertoni, Mr. McGeary, Dr. McMahon.
Thank you for your patience. Your spoken testimony was entered
into the record as well as your written testimony. Minority Counsel
will enter questions for the record. With our gratitude for your pa-
tience, you are now excused.

I have votes once again on the floor, so I am going to run across
t}ﬁe street and come back. And this hearing will be in recess until
then.

[No questions were submitted.]

[Recess.]

Mr. HaLL. The Subcommittee is reconvened and is called to
order. Thank you again for your patience. Welcome to our second
panel, Richard Cohen, Executive Director of the National Organiza-
tion of Veterans’ Advocates, Inc. (NOVA); Ronald Abrams, the Joint
Executive Director, National Veterans Legal Services Program
(NVLSP); J. David Cox, National Secretary-Treasurer, the Amer-
ican Federation of Government Employees (AFGE); and Gordon
Erspamer; is that correct?

Mr. ERSPAMER. Erspamer.

Mr. HALL. Erspamer, thank you, Claims Attorney from Cali-
fornia.

Your full statements, as usual, are entered in the record and you
will each be recognized for 5 minutes starting with Mr. Cohen.

STATEMENTS OF RICHARD PAUL COHEN, EXECUTIVE DIREC-
TOR, NATIONAL ORGANIZATION OF VETERANS’ ADVOCATES,
INC.; RONALD B. ABRAMS, JOINT EXECUTIVE DIRECTOR, NA-
TIONAL VETERANS LEGAL SERVICES PROGRAM; J. DAVID
COX, R.N., NATIONAL SECRETARY-TREASURER, AMERICAN
FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO; AND
GORDON P. ERSPAMER, SENIOR COUNSEL, MORRISON AND
FOERSTER, WALNUT CREEK, CA

STATEMENT OF RICHARD PAUL COHEN

Mr. CoHEN. Thank you, Chairman Hall and Members of the
Committee.

I will not belabor what we all know about the VA’s shortcomings
in claims processing except to say that this Committee needs to
keep in mind the devastating effects on real people because we are
not really talking about inventory and we are not talking about
production standards. We are talking about veterans and their
families, veterans who die without their benefits or live impover-
ished, lose their homes or their vehicles.

Now that we are at war in two theaters, we know that there is
a flood of injured veterans who are going to be turning to the VA
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for the benefits they deserve and now almost 7 years after the
Claims Processing Task Force report in October 2001, we still have
an unconscionable backlog of over more than a half a million
claims, with decision delays of greater than 3 years and in many
cases greater than 5 years.

The main reason for this is VA funding which is too low leading
to inadequate staffing and inadequate training. It is time that we,
as a country, recognize that the VA’s funding is a cost of war and
we need to adequately fund the VA so they have adequate staff and
adequate training.

We were told how complex the system is. It is a complex system,
but the VA training has been less than 10 or about 10 hours a
year. Their raters consistently demonstrate lack of knowledge and
training. They have a staff of about 14,000 who are handling 1.4
million claims and these people still do not know how to apply the
VA law when it applies to presumptions, and when it applies to the
benefit of the doubt.

The VA is proud to tell you about an accuracy rate of over 80
percent. I am here to tell you that is an internal number which has
no reality in the real world and if you look at the numbers of the
BVA decisions, the number of reversals and remands, because the
case was not adequately developed or was decided wrongly, you
will see that the accuracy rate is below 20 percent.

This accuracy rate is more than just an academic exercise. It di-
rectly leads to more appeals which leads to more backlogs. If the
VA could decide the cases correctly the first time, it would not have
the cases coming back and we would not have hamster-wheel jus-
tice that everyone is talking about.

Instead of fixating on delays and on accuracy, the VA has de-
cided to institute their extraordinary award rule, in 2007, which
puts a chilling effect upon raters who now know that, if they state
that the veteran was incorrectly denied benefits for a long time,
that claim will be reviewed in a Central Office in Washington, D.C.

Not only does it put a chilling effect on the raters causing them
not to make the right decision, but it in effect punishes veterans
who are finally able to convince raters, with further review and
after further delays, that the decision was wrong initially and they
are entitled to more money.

This is a big mistake by the VA. This rule has resulted in, appar-
ently, at least 500 claims in a 4-month period of 2007 being re-
viewed.

The production standards are improper. There is no way that
someone can make three to five decisions each day. It takes longer
than that to review the file and to make a proper decision. And the
raters have said in a survey that they cannot keep up with those
production standards.

In addition, the VA has maliciously refused to adjudicate Agent
Orange claims of Blue Water vets that the Haas decision said vet-
erans were entitled to. There is also a movement afoot, that mem-
bers of NOVA have been seeing to deny PTSD benefits to combat
vets.

Finally, the Veterans Claims Assistance Act (VCAA) is a mistake
as applied. Congress needs to tell the VA that they should give
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claim-specific information to the veterans so they can know how to
handle their case.

Thank you.

[The prepared statement of Mr. Cohen appears on p. 73.]

Mr. HALL. Thank you, Mr. Cohen.

Mr. Abrams, you are now recognized for 5 minutes.

STATEMENT OF RONALD B. ABRAMS

Mr. ABrRAMS. Thank you, Mr. Chairman, Councils.

I have several things to say and it is always enjoyable for me to
talk about the VA claims process.

In 1987 as a VA employee, I was asked to testify, and I rec-
ommend to the Committee that you get a copy of serial number
100—4 where they analyzed pretty much what you are analyzing
today and you will see many of the same comments talking about
what is wrong with the VA system. That is about 21 years ago.

Unfortunately, not much has changed. The VA obviously needs
more and better people to adjudicate claims. The system is com-
plicated and they could use people who get paid at a higher rate
if they are accountable for their work.

And, of course, unless work is measured rationally and people
are evaluated based on a system that considers the needs of vet-
erans and not the bureaucracy, things will not change. I say that
again. You can go to a paperless system. You can introduce doctors
to give medical opinions. But if the workers in the VA system are
going to be promoted and given bonuses on productivity by moving
a claims file from desk A to desk B, because that is how they inter-
nally measure, you are not going to make major changes in this
system.

Please encourage the VA to measure work from the point of view
of the claimant, not the bureaucracy. As part of my job in the VA,
I worked in and was in charge of quality. And one of the things
that we learned how to do was to look at it from the point of view
of the claimant. The claimant just gets letters from the VA.

Have any of you ever looked at a statement of the case? There
is usually about 8 pages to 14 pages of complete boiler-plate. Some
statutes and regulations that are quoted are relevant. Others are
not. Then there is a short paragraph as to why the claim was de-
nied.

VCAA letters, as Richard said, are not claim specific. They are
just generalized. They give no real help to veterans. We need to fix
that.

In order to test this system, NVLSP took on a few test cases,
hard cases, cases where medical opinions were necessary, where
lay evidence was necessary. We made two basic assumptions, that
working with the VA was not worth our time and that we knew
the system as well as they did and we would go out and get all the
evidence necessary. We would get the doctors to evaluate the claim-
ants based on our knowledge of the rating schedule.

It took us about 8 months to get all that evidence. It took the
VA 1 week to grant benefits at the hundred-percent rate. I say that
to you because it is not important to veterans how quickly the VA
makes the initial rating or decision. It is important in the overall
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scheme how quickly they come to a fair conclusion in the claim.
That is the key measure.

The VA adjudication system is rife with premature denials based
on inadequate development, and failures to recognize important
issues. All of that is driven by the need for production. This is not
just based on my time working for the VA, which I did for many
years. It is based on over 40 recent quality reviews conducted for
the American Legion. All of these reviews are available to you. I
know that Mr. Smithson of the Legion is testifying in the next
panel.

As far as doctors being available, it is a good thing if doctors are
available to give medical advice to raters, but we certainly would
not be happy if they were voting on their own medical opinions.

Also, all of those opinions should be in writing and freely avail-
able to the veteran so that he or she could obtain evidence to rebut
them because we have found in our experience that you can rebut
very effectively VA medical opinions. Why? Garbage in, garbage
out. The VA, in many cases, does not ask the right questions to its
doctors and based on that, they get misleading medical opinions.

If T had more time, I would go into that in detail. Possibly you
will want to ask me about that.

Thank you very much, and I will be happy to take any questions.

[The prepared statement of Mr. Abrams appears on p. 76.]

Mr. HALL. Thank you, Mr. Abrams.

Mr. Cox, you are now recognized.

STATEMENT OF J. DAVID COX, R.N.

Mr. Cox. Chairman Hall, thank you for the opportunity to share
the views of the American Federation of Government Employees on
a very urgent matter of the growing claims backlog.

As the sole representative of VBA employees who process these
disability claims, AFGE knows firsthand about the hardships to
our veterans from the backlog of 650,000 pending claims. This is
a disservice to veterans and unacceptable to AFGE members, in-
cluding the many veterans and service-connected veterans who
work at VBA.

We want to assist you in any way we can to address this crisis.
The Veteran Service Representatives or VSRs and rating special-
ists who develop and rate cases are an extremely valuable resource
and a source of guidance to this problem.

I was a registered nurse at the VA for 23 years. I acquired most
of the skills I needed from nursing school. In contrast, VBA claims
processing skills are learned entirely on the job. No one under-
stands better than a VBA claims processor how to fix the VBA
claims process.

Sadly, our input is no longer welcomed by management. At the
national level, we are left out of groups addressing claims process
improvement, training, performance standards, or skill certifi-
cation. At the local level, management refuses to consider sugges-
tions made by employees. These days, VBA management wants one
thing from its workforce, make the numbers.

AFGE and the VSOs who represent the frontline users of this
process are the critical eyes and ears on the ground that can iden-
tify and oversee VBA reform.
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Therefore, we urge Congress to establish a joint VSO/AFGE Ad-
visory Committee to focus on the claims process. As long as VBA
production standards continue to be driven by politics rather than
methodology, all attempts to improve the claims process and em-
ployee training will be undermined.

And very often, these standards are set by managers with little
or no claims processing experience. As a result, critical on-the-job
training is cut short by managers anxious to put employees back
in the assembly line. Make no mistake, these training gaps do con-
tribute to the backlog. We must stop rewarding Regional Office Di-
rectors for quantity above all else. Claims accuracy and effective
training should also be a part of their performance measures.

We concur with The Independent Budget recommendation to give
more accountability to the Compensation and Pension Service Di-
rector for the performance of the Regional Office Directors.

We also need a lot more accountability when it comes to imple-
menting claims process reforms. When the claims process improve-
ment initiative was implemented in 2002, it was supposed to pro-
vide a uniform national model for all Regional Offices. Instead, 6
years later, we have 57 varieties in 57 different offices.

The first step in any reform process should be a time-motion
study of the staffing needed to process different types of claims. To
date, VBA has made minimal attempts to gather this critical data.

We urge you to proceed cautiously with artificial intelligence. In
its current stage of development, it cannot begin to replace the
ability of an experienced employee to identify and analyze all the
relevant evidence in each veteran’s record. In contrast, a paperless
record system is within our technological reach and long overdue.

Centralization is no panacea for fixing the claims process. VBA
has centralized its 57 call centers down to nine and is planning to
centralize the fiduciary program. Yet, things are only getting
worse. Centralization increases the distance between the veteran
and the employees serving them.

Veterans and taxpayers deserve a real cost benefit analysis of
the impact of centralization on claims accuracy and timeliness and
access for veterans.

AFGE also supports The Independent Budget recommendation to
complete the phase-in of VETSNET, but we urge VBA to make
good on its promise to address glitches in VETSNET that are also
slowing down the claims processing such as requiring employees to
input the same veteran information multiple times. Employees
should be able to submit reports of VETSNET’s problems and other
insights about the claims process to an online suggestion box that
is taken seriously by management.

Finally, AFGE is concerned that the claims process improvement
pendulum has swung too far turning the claims process into an as-
sembly line. There are many benefits when employees work the en-
tire claim from the application to the appeal, including eliminating
the extra time required for another employee to have to relearn the
same claim.

Our members really feel the loss of weekly case management
meetings that used to give them the opportunity to discuss chal-
lenging claims, changes in the laws, and best practices.
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We look forward to working with Chairman Hall and the other
Members of the Committee to improve this process and to serve
American veterans.

[The prepared statement of Mr. Cox appears on p. 80.]

Mr. HALL. Thank you, Mr. Cox.

Mr. Erspamer.

STATEMENT OF GORDON P. ERSPAMER

Mr. ERSPAMER. Thank you, Chairman Hall. I really appreciate
the opportunity to be here today to deliver what I think is probably
somewhat of a unique perspective amongst all the panelists you are
going to hear from.

I want to attack this problem, and I will accept Mr. Abrams’
framing of the definition, that of the basic fairness of procedures,
from a different standpoint.

I pose the question, what do you suppose is the most institu-
tionalized form of discrimination in statutes and regulations today?
I would suggest to you that it is our veterans in that suspect classi-
fication because veterans are the victims of the most institutional-
ized versions of discrimination.

What do I mean by that? I am referring to basic procedural
rights rooted in the due process clause of our Constitution.

First of all, veterans have at the Regional Office level no right
to a lawyer, at least no right to pay a lawyer. They have no right
to subpoena documents. The VA has that right, but rarely uses it.
The veteran has no right to compel the attendance of witnesses, no
right to issue subpoenas to VA doctors, for example, who may have
critical evidence in support of or in contravention of a claim.

Most often, it is the case that the veteran’s treating physician is
a VA physician. Yet, the veteran cannot call that doctor to testify
at a hearing to support his claim.

There is also no discovery. The veteran gets no discovery at any
stage of the system. For example, if the veteran has been the sub-
ject of some misconduct by the VA or there is some critical evidence
that is within the VA’s control or the control of another govern-
mental agency, the veteran gets no discovery.

And then when you add to it the defects that are built into the
structure of the Court of Appeals for Veterans Claims, I think you
have a system that does not comport with the basic requirements
of due process.

And with respect to the court, I will mention one thing, but there
are a number of problems, and that is a problem that has been re-
ferred to many times by former Chief Judge Nebeker of the Court
of Appeals for Veterans Claims, and that is the court has no power
to force Regional Offices to obey its decisions. They violate the deci-
sions with impunity repeatedly over and over again.

If any of you have ever read the Myth of Sisyphus, there is a soli-
tary figure that climbs a hill, rolls a rock up a hill only to see it
come down again. I would liken the VA system to that because
each veteran must roll that rock up the hill. Even if there are a
hundred thousand other veterans with the same claim, each has to
go the entire mile and push that rock up that hill in order to get
a relief.
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There have to be improvements in the procedures and that is
why I have proposed a Veterans Bill of Rights. And I have attached
it to my testimony and I will go through it briefly in a moment.

But there is a second aspect to this institutional discrimination
against veterans and one that the Committee is probably not even
aware of, and that is the limitations on the rights of veterans to
ever go into court. The Veterans Court is purely a paper record ap-
peal. All other citizens of this country have the right to go into
court and I mean the Article 3 courts, the Federal District Courts.

And when you look at the positions the Veterans Administration
over the years has taken in cases involving veterans, it is deplor-
able. They take the position, for example, in recent litigation that
we filed, Morrison and Foerster, on behalf of veterans, that vet-
erans have no entitlement to medical care, notwithstanding the ef-
forts of Congress to create the 2 year statute for medical care
under the “Dignity for Wounded Warriors Act.”

According to the VA, there is no ability to enforce those rights
at all in Federal Court because the veterans lack a property inter-
est in the benefits, because there is no entitlement to benefits, be-
cause medical care is completely at the discretion of the VA. We
decide what care you get, when you get it, and how you get it, and
no one else can question us.

Those are very, very basic problems with the system and I think
the Congress needs to do something about this by passing legisla-
tion that says, look, veterans, you do have a basic property right
under the Fifth amendment and the receipt of disability and death
compensation, veterans, yes, you do have an entitlement.

When you are a disabled veteran who has served our country and
been wounded in Iraq or Afghanistan or heaven help us died there,
you have a right to those benefits and you have the rights that all
other citizens in this country, to have access to the courts and
meaningful access at a meaningful time in a meaningful way. And
that is the basic tenant of due process.

And I would be happy to take questions, but I would just close
with just an observation. There are many myths that have been
circulating about the VA process for many, many years. I have
been in the thick of it for a long time. I have seen it from the in-
side. I have seen it from the perspective of litigation against the
Veterans Administration. And I can tell you that these are myths.
You need to find some way to get beyond the myths and find out
what is really happening and we need to bring the country around
to where everyone is working for the veteran. The veterans need
it now more than ever.

Thank you.

[The prepared statement of Mr. Erspamer appears on p. 83.]

Mr. HALL. Thank you, Mr. Erspamer and to the rest of our sec-
ond panel.

First of all, I had an opportunity this morning at the breakfast
with the Secretary of the Army and Chief of Staff and numerous
other brass to speak with them about some of these issues and pos-
sible solutions we are talking about. And the Surgeon General and
I were speaking about hopefully what will soon be an electronic
handshake or handoff of information from DoD to VA.
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Also, when I was in Landstuhl, Germany, on my way back from
Iraq in October, I visited with our returning soldiers and also with
the staff and the Commander who assured me that in December,
2 months ago, we would be able to start handing off the onion, as
he called it, that is being created of electronic records.

We have come far from having a description of the wound writ-
ten or the injury written with magic marker on the forehead of the
soldier as he is put in the helicopter a few years ago. Now I am
told of having an electronic record that travels from the battlefield,
has another layer added in the helicopter, has another layer added
at Balad describing the treatment, the medications, et cetera, in
the plane to Germany, another layer in the hospital in Landstuhl,
and then the entire electronic record coming back here to the
United States to Walter Reed or Bethesda or wherever the service
man or woman is returning to for further treatment.

I am not under any illusion about this except for the fact that
I am being told that this is beginning to happen. And this panel
is not perhaps as in tune to that aspect of the solution as some of
}:‘he other panels that we have heard from and that we will hear
rom.

But I would start with you, Mr. Cohen. How much of a difference
would it make in your opinion if a veteran’s claim could start with
a report from DoD that states what they have observed and diag-
nosed, what the condition of the returning soldier or veteran is as
they enter VA’s care?

Mr. CoHEN. It sounds wonderful on paper. However, the reality
is that we are hearing horror stories of servicemembers who have
breakdowns in Iraq, go for medical treatment, and are then told to
sign off on a paper saying they have a preexisting personality dis-
order which then becomes the kernel of this onion, so to speak, and
follows them into the VA system.

And when they file their claim for Post Traumatic Stress Dis-
order and anxiety, they are told, no, this is a noncompensating pre-
existing medical condition which you had when you entered service
even though it does not appear on your induction physical. There
is some danger of that and that concerns me very much.

Mr. HALL. Any idea what percentage of those kinds of inaccura-
cies or misdiagnoses we are looking at?

Mr. CoHEN. No. I do not have any numbers on that, but I have
seen some information, which seems to indicate that there is a cer-
tain percentage of the people, maybe as high as a quarter of the
diagnoses coming out as personality disorders even though there is
no preexisting condition noted in an induction physical. And that
concerns me very much about the VA then accepting diagnoses put
in by the DoD.

Mr. HALL. Or as Mr. Abrams put it, garbage in, garbage out.

Mr. COHEN. Yes.

Mr. HALL. Only done electronically.

Mr. Erspamer, could you please describe for us with a little more
detail your recommendation that VA scrap its paper-based system
and develop a system that allows information to be shared between
the VHA and VBA?

Mr. ERSPAMER. Yeah. I think it has been covered in some of the
other testimony. I think the VA needs to gradually move, and you
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cannot do it in one day, but to a paperless system where all the
claims files, all the medical information on the medical side and on
the VBA side are all shared, where simultaneous users can share
that file at the same time. It is all imaged on a computer, some-
where where they can all get access to a database.

I cannot believe in today’s world that we do not have that al-
ready because the paper record system for reasons I have explained
in my testimony just creates enormous problems. We have to tackle
the problem and maybe we do it a year at a time. We work back
a year at a time every year. We move back in time until we get
them all on a computer system. And I think that is absolutely es-
sential.

Mr. HALL. You indicate in your testimony that you think the
abandonment of claims could be as high as 99 percent.

Mr. ERSPAMER. Yes.

Mr. HALL. How did you arrive at that figure?

Mr. ERSPAMER. Well, in the prior litigation we did, which is men-
tioned in my testimony, we actually got discovery from the VA on
the claim abandonment rate. And that is the number. It is some-
what dated. It has been more than 10 years old. That was the rate
that existed back then. And so I am using that as a basis for going
forward. And whether it is 90 percent, 95 percent, or 99 percent,
it is way too high.

The bottom line is a lot of those claims that are abandoned are
valid claims and they only get abandoned because the veteran does
not have a lawyer and he gets very frustrated in trying to deal
with a very complicated system that is totally baffling.

Mr. HALL. How many claims were you talking about at that
point?

Mr. ERSPAMER. I do not remember the exact number at that
time. But it would probably be, I would guess, would be around
half of what it is today in terms of total number of claims.

The big thing you need to understand is that the problems and
the most important issue is the Regional Office level because most
claims never get beyond the Regional Office level. They do not get
to the appellate stage. The claims are abandoned for one reason or
another at the Regional Office level and they die there.

And what I am suggesting to you is they do not die because the
claims are bad or they are invalid. They die because lack of access
to counsel and because of the individual veterans get frustrated
and give up. And I know that to be the case. I have seen many ex-
amples of it in my own experience.

Mr. HALL. Thank you.

Mr. Cox, it seems that the main flaw with the CPI model of
claims processing is the lack of accountability. You highlight this
problem in your testimony on pages three and four when you say
that VBA is not held accountable for the quality and consistency
of training at each RO nor the quality or accuracy of its completed
work.

Could you elaborate on that statement?

Mr. Cox. Yes, sir. VBA is very numbers driven. Every day, it is
produce your numbers. You have to get out the number of claims.
There is the performance standards, those type things.
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We do not believe that there is the focus on the quality of work.
I have heard other people give testimony today about the number
of claims someone is expected to produce versus the quality of the
work product that they produce in the end.

And each Regional Office again has different processes with
training. You need people to do the work, so you cut the training
program short. We need you back on your job. We cannot let you
go for training today to give people the necessary skills.

And, again, the big issue with people that do the work in VBA,
they do not come with ready set skills for those jobs. They come
with skills, but it is all on-the-job learning. Doctors, nurses, law-
yers, whoever, come with skills by basic education to do that type
work. But in VBA, it is all on-the-job learning. Hire someone to
work in VBA today, they are going to be seasoned and ready to
produce work at a good level maybe 2 to 3 years from now.

Mr. HALL. Thank you.

And would you please enlighten us more about the current use
of IT in claims processing at VBA? For instance, the RBA2000,
BDN, VETSNET, how do these systems work together? What limi-
tations or benefits do they pose for VBA employees?

Mr. CoxX. In my discussions with the employees who work at
VBA, the way these programs work and the boxes come open on
the computer. And, you know, I am not a computer guru, sir. But
the boxes come open or they enter information. It does not auto-
matically update and populate the other fields in the system. If
they are entering data into one box, then when the next box comes
up, they have to enter the same data again.

And the way work flows in the development of claims and re-
viewing the claims that, again, they have to come all the way out
of one area to go into another area where if the system was more
integrated, they could immediately move from one spot to the
other.

Mr. HALL. So the lack of integration for development and adju-
dication of claims is part of the problem?

Mr. Cox. Yes, sir.

Mr. HALL. Could you further explain why you think the VA’s cur-
rent IT artificial intelligence efforts to move to a paperless environ-
ment are not the silver bullet for fixing the claims processing sys-
tem and how long do you think those plans will take to impact
claims processing in the short term and the long term? What do
you think the effect will be? Is the current system capable of ac-
cepting artificial intelligence (AI) improvements without other proc-
ess improvements?

Mr. Cox. Again, I think there are things that you can do that
would improve the processing of claims with the information tech-
nology. You can never replace the human element and how the
claims are reviewed and understanding the data and those type
things.

AFGE supports the paperless record. In VHA where I worked for
many years, while we are the world leader in the paperless record
and the electronic record and to be able to have that in VBA, these
claims examiners would not be constantly sitting down now writing
a letter to someone chasing down this record or that record. It
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could all be there electronically very quickly. But I think you can-
not develop a system that will take away the human element, sir.

Mr. HALL. Thank you.

Mr. Abrams, you commented on the obtuseness or the obscurity
of VCAA letters to veterans and how unhelpful they are or how dif-
ficult they are for the lay person to understand.

Mr. ABRAMS. Yes.

Mr. HALL. Do you have more specific suggestions or

Mr. ABRAMS. Well, we would like them to be claim specific. One
of the problems is a veteran might file enough evidence to clearly
prove one of the three elements of service connection and what he
really needs to submit is evidence on element three, but he has got
one and two at least started.

The VA letter will not really get into that. He will go out and
he will go and repeat and spend his money and his time in some
cases trying to reprove something that should have been conceded.

Part of that is the way the VA has set up how its Regional Of-
fices work. They have divided these groups of adjudicators into
teams and the people who are making the final decision are not the
people who are developing the claim. So the people developing the
claim are leery of conceding certain factual predicates.

That also impacts on examinations. Too many times we have
seen a VA examination go to a doctor for PTSD where the veteran
has a Combat Infantryman’s Badge and the doctor looks at it and
is not told to concede the fact that the veteran was in combat and
that if he alleges a stressor linked to combat to concede that the
stressor occurred.

So the doctor looks at the records and goes I do not see any
stressor. I cannot diagnose PTSD. So the vet is told you do not
have PTSD. And he spends his money to go to a private doctor to
diagnose PTSD when really the issue was stressor and the VA
made an error in not telling the doctor to concede the fact that he
was exposed to combat and suffered a stressor.

These are the kind of things that need to be fixed. But, again,
I stress unless you change the work measurement system, all of
these are minor cures. The major cure is to get the VA to do it
right in the first instance.

Mr. HALL. Thank you.

We, my office, had a 60-year-old claim, 84-year-old veteran,
Navy, World War II, who had been misdiagnosed for 60 years. Just
a couple months ago we got him a PTSD rating of 100 percent,
which he deserved all along after having two ships blown out from
under him in the Pacific.

Mr. ABRAMS. Mazeltov.

Mr. HaLL. Well, thank you. But, you know, I am glad he lived
to see it.

I want to thank you. You have all been very helpful and very pa-
tient.

And starting with Mr. Cohen and then anybody else who wants
to comment on this last question, would you elaborate on what you
mearcllr)when you say VA should focus more on accuracy and not
speed?

It seems to be a theme that has been mentioned by all of our wit-
nesses in processing claims. Since the VA denies that this is the
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basis for determining production standards, speed that is, describe
how VA should change this result and focus on quality, not quan-
tity.

Mr. CoHEN. Well, the OIG report, which interviewed people who
were involved in ratings leaves us with the conclusion that, in fact,
speed is the criteria that people who work for the VA live or die
by in terms of their awards and their bonuses.

Now, at the same time, that same evaluation by OIG revealed
that 50 percent of the people who were doing the ratings said the
speed criteria prohibits them from adequately developing the claim
before they decide it and from deciding it correctly.

We know that in order to decide a claim correctly, you have to
decide whether this particular claim should be service connected,
whether the impairment should be service connected, the proper
rating, and the proper effective date. All these things are decisions
that have to be made right. If they are not made right in the begin-
ning, what we end up with is the 190 days in the Regional Office
system and then you get a denial. And then 90 percent of them are
abandoned.

I know that is true because in the 15 years that I have been rep-
resenting veterans, I have yet to find a case where a veteran came
to me with a claim that had not already been filed and abandoned.

So at the time they are ready to go into court, they may have
filed this claim twice or three times and abandoned it each time
after they got their initial denial.

But when someone continues on it, then they are facing another
2 years in the Board of Veterans Appeals and it probably, because
it was not developed properly, will come back again to haunt the
VA and increase their backlog.

If they took the time to develop it properly and to decide it prop-
erly, then they would not face the same claim again. But this re-
quires adequate training because this is a complex area of the law.

And our experience shows that the people who are doing the rat-
ings do not have an adequate understanding of the rules and regu-
lation they are supposed to rate it under. They are not keepi